129

. OFFICE OF THE ATTORNEY GENERAL OF TEXAS
| AVSTIN

GERALD C. MANN
ATTOANEY GENERAL

Honorable Julian Montgomery
' State Hifhway Enginesr
Austin, Yexas

Dear 3ir:

Yartin, Ino. You refer us ig
ion on this oclaim, which orig
question:

" liability, i
a claim for Jamagos rebult

h oonnection with

us that you have considorable dats end in-
formation in your files relative to this claim, bul in view of
the faot that we cannot determine questions of feot wo will

not be conocerned in this opinion with that information and will
-oonfine this opinion to the feots as set out in the original
request and the finding of the Board of Arbitration.
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The question to be determined is whethar the Stete of
Toxos is liable for the nots of its agents when ecting outgide
the soope of their suthority, such suthority being conferred .
oither by law or by ocntracts Thore 1s rcthing in the statutes
that ssts forth the powera and dutles olfwa-prcjoot encincer or
inspootor. #e will, theteofore, discump the Luasticn only eas it
pexrsains to the suthority eand porer canferred by ocontract, It
is the genorusl rule thst when a State 1s a party to a coatreot
with a2 oeitizon, it i8 sudbjeot to ell end every ocondition govern=-
ing contracts with individuale, DBostieck vs. V. &,, 94 U, &, B3¢
hﬂﬂdlng vtas) Co. Ya, U. s.. 208 U, &, 185. ¢ L. i‘--do 907‘
Crook vs, U, 5., 91 U, S, 289, 83 L. R4, B37. Dut this rule ia
subject to osrtalin exceptions, for if the ttate undertcok to
guarantee the ridelity of iis sgents, 1t would soon beoons
involved in the endless ondarrassnmeat, diffloculty and losses,
which would bo aubversive to public intersst, Story on Agoney,
Yoo, 319. In the ocase of Clodaelter vs. itate, 66 N, Carclina
84, 41 im. Rep. 440, Chief Justloe Swmith quotes with approval
the following: - c ; L _

"That the dootrine of raespondeat superior,
spplicadble to the relation of principal and agent
oreatod between other persons, does not prevaell
arainet the sovereign in the neosnssry employrant
of publioc agento, 35 too well setiled nzon autbority
and practice to adnmit of controverdyy * - e

"o government hns evor held {tself liable to in-
4ividuals for the mallfensanoo, laches, or urauthorized
exercice of powar by its officers end agoata,.”
(Uaderseoring ours) y ,

_ As revenled by the reguest, the conplaint s for acts
cormittod "cutside of a contract™ It 18 well sottled low that
states ¢an be bound only by souch aoetls ns are oconferrad by lew
or by the contract. The moat recent onse that besrs on tho quen~
~ ticn s that of Compbell Fullding Co. vo. Stete Losd Commission,
70 Fec. {24) 867. 'The following quotetions are token fre: sub-
seotions indicated: : '

"o think that the engincer hed no outhority
to walvae on behalf of the state the requireconts ,
in the writteon cortract. Ilio undoubtedly had no euthe
ority to enter into a now or difforent ocontract, and
it would follow that he had po authority to waive the
provisions in thls one, The contract specificd what
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his duties and powers wore and this wag vell known
to the ccntractor, 4t 16 generally h+lid that un
architoct or enrinesr in ocharge of construoticn work
doos not hove authority to walve a provision resguir-
ing writteo extra vwork orders.,” JSubgscotion £2, .

"fns stats cannot bs;bold for tho cots of {ts
enginzer bdeyond the powers conferred by law or the
written contract,” uuheoction L2, _

®*The stete cannot be hold for any suoch sctions
by its ompleyeass, even if true, for the reescn that
.4t can be held only on the ecntrnct cnd for tho ecets
of its arsnts end offioclals pursuant to tha contrect
end not ror any uncuthorized cr rslicioun conduct
which zey have resulted in downge.” oubssevion oO.
(Uncerscoring oura) '

In the ocase or 01ark Gounty Construotion Coxpany vs.
State liighway Commission, B8 8, . (£f}).30q, (Ct. of Apps. Ky.)
tho Court sald: _

" o ¢ 170 ['ind thero 48 & great contrarity and
eonfusion of opinions respooting soxe pheans of the
question prasonted, howover, thore is proctloecl apree-
rent of euthority that anyone who doals or coutracts

~with public officials or with public bedlies ruet at
his ouwn paril take notice of Lhailr Lutnorlty nince they
can eot only within the limita of exprasassd ¢T naocw
ensnrily impiled powers conrsrred upen lhcm by low,”

*. &« o thare {t 18 required by statute trat such
contrsot pshonll be in writing end the contrpet itself
provides that eny modification of its terms shall de
in writing, such provisions are rendatory esnd ell '
ohenges and slterations aro inofrectual and void.

"Appollent 1n dealing wmith the Corminsioner of
Fublic hopnds wns not only cherred with knowledpe of
the Jaw snd of say and all limitsticrs pleoed upon
kis pcwar ¢o maoke or rodify the contrect, tut the
guotoed provisions of the contract itself brought
notice to it thot all modifications, slterations cnd
chengos oshould be in writing. Thece proviefons ere in
language 86 simple, olear and oxpliocit thet evan a.laye
rman by cursory exemination would te adble to fully
understend and appreciate the consequences of a dis-
regord or violation thereof.
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"The foregoing rules to which ve shall edhsre
are neither barsh or Inequitable silnce anyone deoale
Tng with public officlals or public bodles nay avold
the consequencos by strict compllance with thoem.
They &re rroundcd in & Ssound public policy d_T“fhair
dbrogatfﬁn would invite froud, ooillusjon and unwar—
rant?d expenditure ol publid—funds.“ “{Underscoring
ours

A comprehensive discusalon of vhe effeot or an agent
acting outside the scope of his authority is found in the gase of
Ambum vs. State, 141 Paoc., 314; the Supreme Court of the State
of Washington held as follows:

- "Their (the engineer's) powers are only such as
ere usually possessed by mere supervising enginears
and architeets;. that 1s, t0 Bee that the contract
entered into by the owner with the contractor is pro-
perly carried out. They are in no sense contracting
acents of the state, headlng the allegations of
appellent®s complaint end the provisions of the con-
traot and specifications together, we think that
eppellants c¢laim as hero pleaded amounts to nothing
more than that the englineer, and possibly the highway
commissioner, verbially required the performance of
this elleged extra work., Clearly, this would not
bind the state to pay for such work, even conceding
that it is extra work which the contract oontemplated
right be paid for if ordered in the mannor therein ex-
praessly provided, in view of the fact that nelther
the highway comvissioner nor the engincer possesaed
the power to bind the state in any other mannsr than
that which the contract preacribdd,... It is also plain
" from the allegations of the complaint that the work
was not directed to be done as extra work, bul was
directed to be done by the engineer and claimed to be .
"work within the contract which was to be compensated
for by the payment of the lump sum bid. If, as a
matter of fact, the work was extid'work within the.
terms of the contract which would call for extra
compensation, and the engineer or highway cormisasioner
arbitrarily decided that appollants should perform
such work as A part of his contraot, such faot might
be cause for appellant refusing.to so perform it withe
‘out forfeiting his rights under the contraot; dbut it
‘would not follow that appellant could regover
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compansation for such work eftor performing some

. when it was not directed by the highviay ocormissioner
‘in the manper prdosoribed by the contrsct. e do not _
think the allegations of the conplaint show that the
state hizhway board, the state's contraocting agent,
in any meannery direotcd or suthorized the performance
of any work other than by the express terms of tho
contrast." (Underscoring ours).

It is, therefore, our opinion that the Stoto of Texes
iz not lidble for the aots of its agents which are committed
outside the acope of a oontraoct ﬂhioh‘ﬂﬂbﬂﬂmorth thelir duties

" end euthority.

: Trusting that the foregoing tully answers your inquiry,
. we are -

Yours very truly
ATTORHFY CENERAL OF Tﬂxas
J%é:z:{a n. gk
Assistent
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